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ISSUE 3

This Education Law Update has been produced by the KCC’s Litigation, Employment & Education Team. It features three articles which address some of the common legal issues that schools encounter. 

These articles aim to provide a practical guidance to schools. They are not intended to provide legal advice. The circumstances of each problem are different and legal advice will vary in accordance with the circumstances. KCC Legal Services offers an insurance scheme (Schools Legal Insurance Scheme) which for an upfront annual premium of £350 allows schools to access 5 hours legal advice on the full range of legal issues faced by schools. If more than 5 hours advice is required by a school subscribing to the scheme, additional legal time will be charged at a very competitive rate. If you require legal advice please contact any of the education lawyers at the end of this newsletter.









EDUCATION LAWYER PROFILES

	Abdus Choudhury, Team Leader

Tel: 01622 694489


Email: abdus.choudhury@kent.gov.uk
	
	Mark Radford, Legal Consultant
Tel: 01622 694396
Email: mark.radford@kent.gov.uk

	Abdus qualified as a barrister in 1996. He is the leader of the Litigation Employment & Education Team. Abdus undertakes work in all areas of his Team’s practice but has particular expertise in judicial review, employment and education law. Abdus advises education authorities on the proper discharge of their functions generally and discharge of their specific responsibilities towards children. He has advised schools in relation to contractual disputes, disputes with parents and school neighbours, discrimination claims, staff issues including tribunal claims as well as governance matters.
	
	Mark  is a former senior solicitor  who now works as a consultant for the Litigation Employment & Education Team. Mark undertakes work in all of his Team’s practice areas but has particular expertise in employment law  and education law. Mark advises education authorities on the proper discharge of their functions generally and discharge of their specific responsibilities towards children. He has advised on matters as diverse as transport policies, contractual disputes, compromise agreements, fixed penalty notices for excluded pupils, discrimination claims and diverse staffing issues.

	Shejal Patel (Sage), Solicitor

Tel: 01622 694675 


Email: shejal.patel@kent.gov.uk
	
	Kate Curl, Solicitor

Tel: 01622 696782 


Email: katherine.curl@kent.gov.uk

	Sage qualified as a Solicitor in 2003.    He has extensive experience of education, employment and public law gained in the private sector which he is now able to apply for the benefit of his public sector clients. Sage advises on appeals to the SENDisT, on school transport appeals, exclusion appeals and judicial reviews. He has also defended a number of claims to the IAP where disability discrimination has been alleged.
	
	Kate qualified as a Solicitor in 2002. She has over 5 years of local government experience gained in Kent and in London.  Kate also worked in private practice, specialising in litigation, particularly employment matters.  She regularly advises schools on employment law matters and has a great deal of experience conducting Employment Tribunal and appeal cases.  She has also advised on general contracts affecting schools, secondary school admissions, school crossing patrols and judicial reviews.  

	Michael Honeyman, Solicitor

Tel: 01622 221874


Email: michael.honeyman@kent.gov.uk
	
	Matthew Waterworth, Solicitor

Tel: 01622 694522 


Email: matthew.waterworth@kent.gov.uk

	Michael qualified as a Solicitor in 2005.  He joined KCC in July 2008 after ten years with Medway Council’s legal department.  He specialises in employment and education law, and has a broad experience of other areas of local government law.  He is experienced in the conduct of all types of employment tribunal cases including unfair dismissal, sex and disability discrimination, and has provided advice on all aspects of employment law, including reorganisations and transfer of undertakings.  He has advised schools on a wide variety of education issues and dealt with numerous contractual disputes involving schools.  
	
	Matthew qualified as a Solicitor in 2004.  Matthew has provided legal advice on primary and secondary school admissions and exclusions, school transport, contractual issues affecting schools and judicial reviews.  He has also advised on various legal issues affecting schools including those raised by community use of schools and property issues.  Matthew has also represented many schools in employment tribunals and has extensive employment law experience.  

	Ben Watts, Solicitor

Tel: 01622 694578


Email: ben.watts@kent.gov.uk
	
	

	Ben joined KCC in August from Devon & Cornwall Police where he had worked handling a broad range of employment and general legal queries since 2002.  He has a range of experience conducting Employment Tribunal cases including age and sex discrimination, unfair dismissal and redundancy. Ben has regularly advised on employment law issues, policy, compromise agreements, judicial review and has successfully defended a number of claims for stress. 
	
	


When is religious discrimination also racial discrimination?





 In the recent case of R. (on the application of E) v JFS Governing Body [2009] EWCA Civ 626, M who was the child of a Jewish father and a non OCR (office of the Chief Rabbi) approved Jewish convert mother was denied admission to the oversubscribed selective maintained the Jewish Free School. His parents argued that the school’s admission policy to give priority to Jewish children was discriminatory on grounds of race against non-Jews. 





M had been refused admission to the school because his mother, and therefore he, was not regarded as Jewish. The school argued that their actions were covered under the exemptions under the Religion or Belief Regulations and that the motivation for their admission policy was directly to implement the requirements of the Torah. 





The Court of Appeal found that if an act of discrimination was done on racial grounds, its motive did not matter. The refusal to admit M because he was not matrilineally Jewish constituted direct discrimination on racial grounds and could not be justified. 





Jews constituted a racial group defined principally by ethnic origin and additionally by conversion, and to discriminate against a person on the ground that he or someone else either was or was not Jewish was therefore to discriminate against him on racial grounds. The theological motive for the discrimination, whether benign or malign, made it no less and no more unlawful. 





The decision does not mean that no Jewish faith school could ever give preference to Jewish children but that eligibility had to depend on faith, however defined, and not on ethnicity. The JFS is case is currently before the new Supreme Court and so may change. 





The key message to note from this case is that discrimination law is concerned not with motivation for acts of discrimination but the objective consequences of them. As with the JFS beware; when thinking that you are safe under one piece of legislation, another may well act to undermine you.
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Enforcement of Special Educational Needs (“SEN”) Provision





The case of R v North Tyneside Borough Council [2009] EWHC 1585 (Admin) provides a view of how far Statements of Special Educational Needs are enforceable.  





The Claimant was an 11 year old with special educational due to Down’s syndrome and autistic spectrum disorder who challenged by Judicial Review the provision in her statement.  Speech and language therapy was provided for in her statement in three distinct ways:





The provision of a speech, language and communication programme for parents and staff to improve the child’s speech, language and communication skills.  This was planned between the speech and language therapist and staff and delivered daily by school staff.





Access to periods of speech and language therapy.





3.	Over the period of 1 month the child will receive a minimum of 1 hour’s speech and language therapy intervention.  This will include some time directly working 1-2-1 with the child and some in-class time to model appropriate ways of working to reinforce her communication skills…  In addition she will continue to be included in blocks of group therapy sessions for 6 weeks at a time, subject to continuing review should a change in clinical need be identified…





It was accepted that the first two elements were being provided but her parents argued that provision was not met fully as the child had not had access to group sessions of therapy for over a year, which was therefore a breach of the duty imposed by s324 of the Education Act [to arrange the provision], about which the Council had no discretion.  








The Judge took the view that having regard to the authority’s obligation to co-ordinate a large number of different needs, it was not realistic to say that the child should have some mandatory right to group therapy sessions, regardless of all the other considerations relevant to all the other needs which are being addressed. The documents showed a number of reasons why her current requirement for group therapy might be counter productive and not in her best interests.





The Judge also noted that there had been no budgetary or practical constraints by the LEA and it was “common ground” that both parties were trying to do their best for the child.  
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Photocopiers Can Prove Costly





The following scenario is being played out at schools within Kent and the neighbouring counties.





A school leases two photocopiers for £650 a quarter.  The agreement has two more years to run.  





The school is contacted by a sales rep.  He offers to replace the schools photocopiers with two new copiers at £650 a quarter.





He says that the school will be invoiced for a higher amount than this, but the additional amount will be offset by “marketing support”, a sum paid to the school which will maintain the effective cost at £650 a quarter. The agreement will be for five years.  Marketing support will be provided for two years.  “After two years, we will renegotiate your contract and provide a revised effective cost of £650 per quarter.” 





The school assumes that the contract will be with the supplier.  However, the school finds it has entered into a contract with a finance company.  The school has not been informed of this arrangement. 





The agreement for the two new copiers is £2,500 a quarter.  This is four times the market rate and the costs of settling the contracts for the old copiers have been added in to the contract for the new copiers.  Marketing support of £1,850 a quarter is duly paid by the supplier, so the overall cost to the school remains £650 a quarter.





After a few months the supplier offers the school a third photocopier at no extra cost.  The school declines.  The supplier continues to pay marketing support until the end of the initial two year period, but then it stops.  The school is now facing quarterly charges of £2,500, and the contract is with a finance company, not the supplier.











The school can end the contract by giving notice.  However, if it did so it would be obliged to pay the total of all rentals it would have paid if it had not ended the contract, less a tiny percentage.  It appears the school is locked in.





What if the school accepts the offer of a third photocopier?  The supplier provides a new contract in the same terms. This is for five years, at £2,200 a quarter, and the supplier says they will pay the school £2,200 a quarter marketing support. This is duly paid.





Shortly afterwards, the supplier offers the school a fourth photocopier on the same terms, which the school accepts. Next, the supplier offers to upgrade one of the copiers they have supplied, at no extra cost. In fact the amount required to settle that agreement, virtually the entire amount that would have been payable if the contract had continued, is added into the agreement for a new copier.  





Marketing support is paid throughout this process, but then the school identifies a shortfall.  The supplier becomes evasive, and then the marketing support ceases. The school is now in the position of having annual photocopier fees of £60,000 for the next three years.





Scores of schools have fallen into this trap.  The contracts can be ruinous.  If in doubt seek legal advice, preferably before entering into the contract.
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Workplace Stress Update





Introduction


The Health and Safety Executive (HSE) defines stress as “the adverse reaction that people have to excessive pressures or other types of demand placed on them”. According to the Labour Force Survey, it is estimated that work-related stress, depression or anxiety resulted in the loss of 11.4 million working days in 2007/08.  In these times of recession, both stress itself and the resulting litigation (which can be extremely costly) are on the rise.  This article aims to provide a brief introduction to the law around workplace stress and to capture how recent developments may affect your approach as an employer. 





The Legal Background


There is no specific piece of legislation in the UK that deals with Workplace Stress.  In 2002, the case of Hatton v Sutherland provided useful and extensive guidance for employers in dealing with workplace stress that was subsequently approved by the House of Lords.  In Hatton, the Court of Appeal held that employers should not be found liable in workplace stress claims unless they knew or ought reasonably to have known that an employee was vulnerable to stress. The Court said that in order to trigger a requirement for an employer to take steps, the indications of impending harm needed to be plain enough for any reasonable employer to realise that they should do something about it. The Court also indicated that employers were entitled to take what their employees told them at face value.





Recent Caselaw


Over the past 18 months, the cases of Daw v Intel Corp. (UK), Dickins v O2 and Paterson v Surrey Police Authority have eroded some of the guidance that was considered favourable to employers.  Accordingly, there is a much greater onus on employers to take the initiative in circumstances where employees advise that they are suffering from stress. 





Providing a confidential counselling0 service or access to Occupational Health may not be enough to protect employers from a claim.  These services remain very important tools in dealing with Workplace Stress and are fully encouraged but it seems that Courts are no longer content for managers to rely solely on them in all cases as the only support provided to staff.





Some Useful Tips for dealing with Stress





Never ignore an employee reporting stress


Be vigilant for signs of workplace stress and act swiftly


Don’t rely solely on confidential counselling services and Occupational Health to resolve workplace stress issues


Use return to work interviews and appraisals to identify and remedy causes of stress 


Ensure that you have an even distribution of work, using team meetings to monitor


Make sure that your managers are trained to understand, identify and monitor stress


Effective communication with staff can be a good way to provide an early warning mechanism


Seek professional support where necessary – Occupational Health, Personnel and Legal Services may all be able to assist in the early and effective management of a case which may prevent a claim and improve the wellbeing of the employee.


Visit - � HYPERLINK http://www.hse.gov.uk/stress ��www.hse.gov.uk/stress�. The website has a number of useful resources and guidance to assist in the effective management of your staff. 
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School exclusion – a reminder of some key principles





Culkin v Wirral Independent Appeal Panel [2009] EWHC 868 (Admin)





This recent exclusion case concerned a student who was banned from accessing parts of the school’s IT network and then continued to do so.  The student’s father alleged that his son was not aware of the ban and had not been asked for his version of events.  He made other complaints – essentially suggesting that members of staff had lied on this and other issues.  These allegations by the father were endorsed and adopted by the student. 





The student’s exclusion was based on ‘persistent false and damaging allegations against members of staff’ which the Head teacher had said undermined the relationship of trust between school and student.  The case featured nine separate legal challenges to the decision and all were rejected.  Consequently it provides a useful reminder of some key principles of school exclusions: 





The precise conduct for which the student is excluded must be clear throughout the process, from Head teacher’s initial letter to the Independent Appeal panel’s decision letter.





It is permissible to take into account comments made by a student’s parent only to the extent that the student has clearly adopted and endorsed these comments (to avoid punishing the student for the conduct of their parent which is not lawful).





Unsigned and undated witness statements may be used in exclusion hearings but are likely to carry less weight. 





The fact that a school does not have a behaviour policy will not in itself make an exclusion unlawful. 





Distant links between members of an Independent Appeal Panel and the student or their parent will not invalidate the decision (unless a fair minded and informed observer would conclude that there was a real possibility of bias).





The fact that the conduct leading to the exclusion can be a criminal offence does not in itself mean it is necessary to look for a higher standard of evidence before deciding whether on the balance of probabilities the alleged conduct had happened.  (Although the more serious the alleged conduct the greater weight of evidence will be required). 





Where there has been an opportunity for the child and their parent to put their case fully and test the case for exclusion, it is not improper for them to be prevented from asking irrelevant or repetitious questions. 





A decision letter should set out clearly the factual basis and reasoning of the decision to exclude. 
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Compromise a useful tool in resolving employment disputes





Let's face it most  work places have them, difficult employees who seem to take strong objection to the most reasonable management instruction or alternatively employees who for whatever reason once went off on sick leave but appear to have no intention of ever returning to work. If this rings a bell with you then a compromise agreement may be the answer to your problems. Want to know more? If so, read on.





A compromise agreement is essentially a contract which allows an employer and an employee to resolve workplace disputes. Whilst they are a very flexible tool the majority of compromise agreements usually involve the employee agreeing to leave the employer's employment and agreeing to settle various claims that he or she may have against the employer usually in return for a payment, a reference and an agreed statement upon exiting the organisation.





A compromise agreement can be used to settle most types of claims and legal disputes and can be a financially efficient and time saving solution in comparison to drawn out disciplinary and incapability proceedings and even the need to give and pay for a lengthy notice period.





Can a compromise agreement be used to smooth the way for someone to leave the organisation where there is in fact no dispute between the parties or  no potential legal claim? No, there needs to be an actionable dispute or claim.





Should I negotiate a compromise agreement myself? Unless you have the experience and knowledge required you should not do so. This is because compromise agreements will only be binding in an employment tribunal if the right form of wording is used and it is evident that the procedural protection built into the system for the employee has been complied with. Similarly, negotiating an agreement in the wrong way can in itself lead to claims against the employer.





I want to look into this further, where should I go? We have years of expertise at advising upon, negotiating and drafting compromise agreements.  Usually a compromise agreement will not incur legal fees in excess of £600 but we can always give more detailed advice as to the likely cost when we know the details.
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