The Legal Framework - Sexual Orientation

This information is extracted from Sexual Orientation and the Workplace- a guide for employers and employees by ACAS.  Please note that the guidance on their website on the law gives a number of helpful examples.

These Regulations apply to all employment and vocational training and include recruitment, terms and conditions, promotions, transfers, dismissals and training.  They make it unlawful on the grounds of sexual orientation to:

· discriminate directly against anyone - that is, to treat them less favourably than others because of their actual or perceived sexual orientation

· discriminate indirectly against anyone - that is, to apply a criterion, provision or practice which disadvantages people of a particular sexual orientation unless it can be objectively justified

· subject someone to harassment.  Harassment is unwanted conduct that violates a person's dignity or creates an intimidating, hostile, degrading, humiliating or offensive environment for them having regard to all the circumstances including the perception of the victim

· victimise someone because they have made or intend to make a complaint or allegation or have given or intend to give evidence in relation to a complaint of discrimination on grounds of sexual orientation

· discriminate against someone, in certain circumstances, after the working relationship has ended.

Within the Regulations, sexual orientation is defined as –


Orientation towards persons of the same sex (lesbians and gay men)

Orientation towards persons of the opposite sex (heterosexual)

Orientation towards persons of the same sex and the opposite sex (bisexual)

Direct discrimination means that workers or job applicants must not be treated less favourably because of their sexual orientation, their perceived sexual orientation or because they associate with someone of a particular sexual orientation.  For example it is unlawful to:

· decide not to employ someone

· dismiss them

· refuse to provide them with training

· deny them promotion

· give them adverse terms and conditions

· deny them access to benefits available to individuals of a different sexual orientation because they are, or are thought to be, lesbian, gay, bisexual or heterosexual, or because they associate with someone of a particular sexual orientation.  However it is not unlawful to restrict benefits to people who are married or in a civil partnership to the exclusion of people who hold neither status.  Where this is the case there must be equal treatment for:

-
Civil partners and spouses

-
Unmarried couples of the same or opposite sex who are not civil partners.

Direct discrimination may only be justified in the very limited circumstances where a genuine occupational requirement can be shown to apply.

Indirect discrimination means that an organisation must not have selection criteria, policies, benefits, employment rules or any other practices which, although they are applied to all employees, have the effect of disadvantaging people of a particular sexual orientation unless the practice can be justified.  Indirect discrimination is unlawful whether it is intentional or not.

In contrast to direct discrimination, indirect discrimination will not be unlawful if it can be justified.  To justify it, an employer must show that there is a legitimate aim (eg a real business need) and that the practice is proportionate to that aim (ie necessary, and there is no alternative means available).

Harassment includes behaviour that is offensive, frightening or in any way distressing.  It may be intentional bullying which is obvious or violent, but it can also be unintentional, subtle and insidious.  It may involve nicknames, teasing, name calling or other behaviour which is not with malicious intent but which is upsetting.  It may be about the individual's sexual orientation (real or perceived) or it may be about the sexual orientation (real or perceived) of those with whom the individual associates.  It may not be targeted at an individual(s) but consist of a general culture which, for instance, appears to tolerate the telling of homophobic jokes.

The Regulations apply as equally to the harassment of heterosexual people as they do to the harassment of lesbians, gay men, and bisexual people.

Organisations may be held responsible for the actions of their staff as well as the staff being individually responsible.  If harassment takes place in the workplace or at a time and place associated with the workplace, for example a work related social gathering, the organisation may be liable and may be ordered to pay compensation unless it can be shown that it took reasonable steps to prevent harassment.  Individuals who harass may also be ordered to pay compensation.

It is good practice for employers to protect their workers from harassment by third parties, such as service users and customers.

Employers investigating claims of harassment should consider all the circumstances before reaching a conclusion, and particularly the perception of the complainant as harassment is often subjective.  Having gathered all the evidence employers should ask themselves "could what has taken place be reasonably considered to have caused offence?"

Victimisation is when an individual is treated detrimentally because they have made a complaint or intend to make a complaint about discrimination or harassment of have given evidence or intend to give evidence relating to a complaint about discrimination or harassment.  They may become labelled 'troublemaker', denied promotion or training, or be 'sent to Coventry' by their colleagues.  If this happens or if organisations fail to take reasonable steps to prevent it from happening, they will be liable and may be ordered to pay compensation.  Individuals who victimise may also be ordered to pay compensation.

After the working relationship has ended discrimination, harassment or victimisation following the end of working relationship covers issues such as references either written or verbal.

A genuine occupational requirement (GOR).  In very limited circumstances it will be lawful for an employer to treat people differently if it is a genuine occupational requirement that the job holder must be of a particular sexual orientation.  When deciding if this applies, it is necessary to consider the nature of the work and the context in which it is carried out.  Jobs may change over time and organisations should, from time to time, consider whether the requirement continues to apply, particularly when recruiting.  

The Regulations also permit differences of treatment on grounds of sexual orientation where the employment is for the purposes of an organised religion - such as the leader of a faith or of an establishment such as a mosque or temple.  Any organisation wishing to rely on this provision will also need to establish that the requirement is necessary to comply with religious doctrine; or, because of the nature of the work and the context in which it is carried out, to avoid conflicting with the strongly held religious convictions of a significant number of the religion's followers.

The Regulations only relate to sexual orientation, that is lesbians and gay men, heterosexual people and bisexual people.

What about teachers in faith schools?

(This advice is from the guidance produced by the NUT in February 2007)

The Regulations allow employers with a religious ethos to claim that certain jobs require the post holder to be of a particular sexual orientation. 

The NUT challenged the Government on the legality of this exemption. The judge gave a clear indication that the exemption was unlikely to apply to teachers employed in faith schools. This was because the Regulation applies to employment for purposes of an 'organised religion' rather than employment for purposes of a 'religious organisation'. It was unlikely that a teacher, employed in a faith school, would be employed for purposes of an 'organised religion'.

The NUT believes that employers in faith schools, including Academies with a religious character, cannot - in refusing to appoint, or treating a teacher less favourably or dismissing a teacher - rely upon a teacher's sexual orientation alone.

There is a sound business case for eliminating discrimination in the workplace.  Staff who are subjected to discrimination, harassment or victimisation may:

· be unhappy. less productive and demotivated

· resign

· make a complaint to an employment tribunal.

If staff are subjected to discrimination, harassment or victimisation this may affect an organisation in terms of:

· damage to reputation both as a business and as an employer

· cost of staff leaving and consequent recruitment and training

· cost of compensation if they take a claim to an employment tribunal

-
there is no upper limit to the amount of compensation an organisation may be ordered to pay.
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