PROPOSALS TO OUTLAW SEXUAL ORIENTATION DISCIMINATION

IN THE PROVISION OF GOODS & SERVICES

New Legislation

The Equality Act 2006 included a power that allows the Government to prohibit sexual orientation discrimination in the provision of goods, facilities and services, education, the exercise of public functions and other areas.  The regulations came into force in April 2007.  

This protection applies to everyone, whether they are lesbians, gay men, heterosexual or bisexual. 

Goods, facilities and services provisions apply regardless of whether or not a charge is made.

Rationale for Change

Despite various changes to legislation, e.g. employment protections and the Civil Partnership Act there is still clear evidence that LGB people are still facing unacceptable discrimination.  This is in both the private and public sector, for example, getting hotel accommodation and access to basic healthcare.

Aim of the New Requirements

To treat sexual orientation discrimination with the same seriousness afforded to discrimination on the grounds of disability, sex, race and, religion and belief.

Scope (and exemptions)

The new regulations will apply to the provision of education in schools.  In schools, pupils will be protected by the legislation where the discrimination relates to the sexual orientation of their parents, or a sibling, carer or friend.  Any bullying, including bullying of lesbian, gay or bisexual pupils in schools is unacceptable.  Headteachers have a legal duty to take measures to prevent all forms of bullying among pupils.  The behaviour of pupils towards each other will not be caught directly by this legislation.  However, if a school failed to deal with homophobic bullying as firmly as it dealt with any other kind of bullying, it might be vulnerable to a claim of discrimination under the new regulations.

It is expected that the Government will use the current statutory and non-statutory framework to ensure that schools in the maintained sector deal appropriately with subjects and situations where sexual orientation is a relevant issue.  The Government is also considering whether special provision needs to be made to enable faith schools to balance the new obligations with their needs to operate in a way that is consistent with their school ethos.  

It is expected that the legislation will allow (in the public sector) for some services to be exempt from the general prohibition on sexual orientation.  This would apply where this was the best way to meet a specific need facing people of a particular sexual orientation or to overcome discrimination or disadvantage.  For example, this might apply to the provision of a specific clinic at a hospital.

Services provided by religious organisations are not expected to be exempt.  This would include services that are contracted by a public authority to deliver a service on its behalf.  However, activities linked to religious observance or practices that arise from the basic doctrines of a faith will be exempt.

The prohibition will apply to anyone exercising a public function, including where the function is being undertaken by a private or voluntary body on a public authority’s behalf.

It will be unlawful for anyone selling or letting premises to discriminate against potential buyers or tenants.  However, there is an exception (in limited circumstances) which allows people to choose with whom they live in their private home.

The requirements will apply to charities but the Government is expected to provide an exception where a charity’s objectives relate to a beneficiary group on the basis of their sexual orientation.  This allows charities that have been established legitimately to provide services to a specific group with an identifiable need on the basis of their sexual orientation to operate. 

For those who design their products for LGB customers, there is no obligation for them to provide new services of interest to heterosexual customers but the goods or services that they do provide must be available to people of any sexual orientation should they be of interest to them.  

Informal associations and private members clubs will be included in the legislation.  However, where there is a legitimate reason explicitly connected with the purpose of the association or club to include the sexual orientation of a person in their membership criteria this will be allowed.  For example, this might apply to a gay men’s support club.  It would not usually apply to a golf club.  

Types of Discrimination that come within the scope of the requirements

(i) Direct Discrimination

This will include:

· Where there is a perception of the person’s sexual orientation.

· Civil partners.  For example, where a service is being offered to a married person but denied to a civil partner.

· Discrimination by association.  

(ii) Indirect Discrimination

(iii)Victimisation

(iv) Discriminatory Practice

(v) Discriminatory Advertisements

(vi) Instructions to discriminate

(vii) Validity of contracts

The Government does not propose to make harassment unlawful.  However, this is an area that will be reviewed

Enforcement

A person who is a victim of discrimination may bring proceedings before a court.  A time limit of 6 months applies.

The new Commission for Equality and Human Rights will have a suite of enforcement powers.  This includes the power to conduct an investigation, apply for a court injunction and make arrangements for the provision of a conciliation service.  

In addition, the new Commission for Equality and Human Rights will be able to issue a Code of Practice.
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