The Equality Act 2006 – Gender Duty in Detail

What is the duty?

Schools have had gender equality duties since the Sex Discrimination Act 1975 (SDA) and the Equal Pay Act 1970. These duties make sex discrimination unlawful in relation to employment and the provision of educational and non-educational goods, facilities and services. 

The Equality Act 2006 amends the SDA 1975 so that it now places a duty on all public authorities including schools when carrying out their functions to have due regard to the need to: 

· eliminate unlawful discrimination and harassment on the grounds of sex. 
· promote equality of opportunity between women and men.
The sum of the above is the ‘duty to promote gender equality’ or the ‘General Duty’ and comes into effect 6 April 2007. 

The general duty requires public authorities to focus on the issues, which have the greatest importance and impact on gender equality.
The definition of a public authority is 'any person who has functions of a public nature’.  Despite a slight difference in the wording, this is the same approach as the definition of public authorities covered by the Disability Discrimination Act 2005 and the Human Rights Act 1998.

Who is covered by the duty? 

The duty applies to all public authorities, including schools, in respect of all of their functions. This means it applies to policy-making, service provision, employment matters and decision-making.  

It also applies to a school in relation to services and functions, which are contracted out. In addition, it applies to private and voluntary bodies in respect of their carrying out public functions. 

How will the gender equality duty be enforced? *

The Equal Opportunities Commission (EOC) will actively enforce the duty. From October 2007 the Commission for Equality and Human Rights (CEHR) will actively enforce the gender equality duty. 

The CEHR will be able to issue compliance notices to authorities that are failing to meet the general duty.  The EOC, then the CEHR will be able to issue compliance notices on the specific duties.  These notices are enforceable in the courts. Notices state that the authority must meet the duty and instruct them to tell the EOC or CEHR within 28 days what they have done to comply.  

The general duty is enforceable by judicial review.  Any person or body affected by a failure to comply with the general duty by a public authority may take action through judicial review proceedings.

If a public authority (including a private or voluntary organisation exercising public functions) does not comply with the general duty, its actions or failure to act can also be challenged through an application to the High Court/Court of Session for judicial review.  An application for judicial review could be made by a person or group of people with an interest in the matter, or by the EOC/CEHR.  
Public sector inspection bodies are also subject to the duty and will therefore have to include the requirements of the gender duty into their monitoring and inspection frameworks and processes.  

Who is responsible for meeting the duty?
The general duty applies to all functions of every public authority. All schools are covered by the duty, including independent schools and pupil referral units. The responsible body within a school is: 

	Type of School
	Responsible Body

	Maintained School
	The governing body

	Pupil Referral Unit
	The local authority

	Maintained nursery
	The local education school authority

	Independent school
	The proprietor


The gender duty can also apply directly to certain private or voluntary sector bodies when they are carrying out public functions. The private functions of certain private or voluntary sector bodies is excluded.

Specific duty 

Schools and other public bodies have specific duties under the Equality Act 2006. The specific duty refers to producing a Gender Equality Scheme which will consist of a written report and a detailed action plan, showing over what period of time the school will implement changes that promote and enable gender equality. 

Schools maintained by a local authority in England, or a local authority in respect of its pupil referral units in England, must publish their schemes no later than 30 April 2007.

Yearly progress reports are to be published in the form of an annual report.

In producing and publishing the Gender Equality Scheme, schools must:  

1. Show how the Scheme will meet its general and specific duties and set out its gender equality objectives.
2. Involve people, with an interest in school activities, in producing and developing the Scheme (e. g. staff, pupils and others, including trade unions) and setting gender equality objectives.  
3. Identify how they will gather and use information to inform actions and track progress related to gender equality in the workforce and pupil attainment. 
4. Consider the need to include in the Scheme objectives to address the causes of any gender pay gap in consultation with employees and trade unions based on relevant information. 
5. Set out how they will assess the impact of existing and new policies, practices and procedures on gender equality.
6. Implement the actions set out in its scheme within three years, unless it is unreasonable or impracticable to do so.
7. Report on the progress of the Scheme every year and review it at least every three years. 

Creating the Gender Equality Scheme (GES) and Action Plans
The Scheme needs to include plans to: -

· Gather relevant data/information

· Involve employees, trade unions and others to identify gender equality objectives.

· Carry out gender impact assessments to make sure that no policies or procedures discriminate or disadvantage on the grounds of sex. 

· Monitor progress against objectives.

· Publish and regularly review an equal pay policy relating to pay, promotion and gender related career barriers.

· Report about the Scheme every year and review at least every three years 

Publishing the Gender Equality Scheme (GES)

Schools may wish to publish either 

· a single document that contains both their Scheme and action plan 

· a separate action plan and Scheme 

· or a combined Disability and Gender Scheme that also includes objectives relating to race equality. 

The main elements and actions contained within the GES can also be reflected within the school’s prospectus. However, the school chooses to present this information, the GES and the main elements of the Gender Equality Duty need to be distinct, easily identifiable and set out in one place. 
Involvement 

The views of stakeholders such as pupils, staff, parents/ carers, trade unions and others is expected to be included to inform and shape the gender equality objectives in the Scheme. Schools will therefore need to identify the pupils, parents/carers, staff and relevant trade unions in order to create its gender equality objectives and to take account of the applicable information. 

Impact Assessment 

An impact assessment is a tool organisations use to examine their services and activities to ensure that there is no potential for discrimination against a particular group such as black and minority ethnic people, women, men or disabled people. Impact assessments will also help organisations identify what positive action they can take to promote equality of opportunity. 

To comply with the legislation, schools will be required to conduct a gender impact assessment. A gender impact assessment refers to the review of all current policies and practices in order to formally consider the impact of these on men and women. 

An impact assessment should also be conducted when developing a new policy, practice or provision or when revising an existing one. 

The Equality Act 2006 does not contain a format for carrying out impact assessments to allow schools freedom to use a method that best suits their needs. KCC has published a template impact assessment tool to help schools carry out gender impact assessments. 

The timescales for impact assessments will need to be set out in the Gender Equality Scheme.

Policies requiring impact assessments will include: 

· Anti-bullying

· Behaviour

· Curriculum

· Equal opportunities

· Health and Safety

· Pay 

Monitoring

Schools will need to monitor how it meets its gender equality objectives. Areas for monitoring will include:

· Admissions, Transitions, Exclusions.

· Achievement of pupils.

· Gender in curriculum – to develop positive attitudes

· Elimination of harassment and bullying

· Employment, promotion, retention and training of staff. 

· Data collection of pupils and staff. 

· Parents/carers and governing body representation.

Schools can also consider the monitoring objectives created to address the causes of any gender pay gap.

Procurement
Gender equality will need to be built into contracts arranged between the school and a private or voluntary organisation to ensure that the contractor fulfils its gender equality contractual requirements. 

Procurement arrangements between schools and local authorities will also need to ensure that gender equality is given due weight. If gender requirements are not built into the specification and/or contract, and the contracting organisation does not ensure equality of opportunity, schools could be considered to be failing to meet their responsibilities to promote equality of opportunity for women and men. (The EOCs website has more information on these aspects of commissioning, procuring or purchasing goods).

Equality in the school workforce*
Governing Bodies need to ensure that personnel practices in their school take full account of new legal requirements, alongside their established arrangements for promoting diversity and avoiding discrimination on grounds of sex, race, disability, gender, religion or beliefs or sexual orientation and against transsexual staff.

Taking action on key gender equality issues will enable the school to make the most of the potential of its entire workforce and promote equality between male and female staff. 

As part of the duty, schools are required to have due regard to the need to eliminate unlawful discrimination and harassment in employment of people who intend to undergo, are undergoing or have undergone gender reassignment.  

Therefore, the gender equality duty applies to transsexual staff. To help schools apply the duty to this group of staff in a respectful and effective manner, schools will need to consider relevant legislation that impacts upon transsexual people. 

Different pieces of legislation affect the transsexual community, such as the Sex Discrimination Act and the Gender Recognition Act, and illustrate what action schools may need to take to ensure that they are compliant with them.

The EOC Code of Practice includes best practice on how to manage and support transsexual staff when undergoing gender reassignment, including giving guidance on some of the more challenging areas such as monitoring and training. It also contains a glossary of terms and appropriate language to ensure that transsexual staff are referred to respectfully and with consideration.

Schools can find further guidance on how to address discrimination against transsexual staff in separate guidance found on the EOC website www.eoc.org.uk/genderduty
What happens next? 

All public authorities are to adopt a proactive approach, mainstreaming gender equality into all decisions and activities

The EOC has produced a Code of Practice on the Gender Equality Duty for England and Wales. The EOC Code of Practice is the statutory guidance on the legal requirement of the duty and schools to make sure that they are complying with the law can use it. 

In order to assist public authorities the EOC has also been developing a series of non-statutory guidance documents, to supplement the Code of Practice, and these are now available on the EOC website at: www.eoc.org.uk/genderduty. This guidance will be of particular assistance for schools developing gender equality schemes.
Further information 

www.eoc.org.uk/genderduty
The Department for Trade and Industry (DTI) has produced an equality teaching resource pack entitled ‘Does Sex Make a Difference?’ which has been designed for teachers, personal advisers and other professionals who work with young people to help stimulate discussion about gender related issues. 


Contact: Jacqui Ruddock, Policy and Statutory Compliance Officer

Kent County Council (Tel: 01622 221727 Email: jacqui.ruddock@kent.gov.uk)

· Kent County Council would like to acknowledge the work of the Equal Opportunities Communities  
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