EMPLOYEE RELATIONS BRIEFING

Employment Equality (Age) Regulations 2006
From October 2006 it will be unlawful for any employer to discriminate/harass employees and potential employees because of their age.

The regulations cover:
· Recruitment and Selection

· Employment – terms & conditions/pay & benefits

· Training, promotion, transfer 

· Dismissal (including retirement)

Unusually though, different treatment on grounds of age may be lawful if the employer can meet the test of objective justification i.e. the employer can show that  the treatment fulfils a legitimate aim and particular circumstances make it appropriate & necessary
Recruitment and Selection
Advertising, job descriptions, person specifications, application forms and selection processes (shortlisting/interviews) must not discriminate unless objectively justified. 

 However, it will be lawful not to appoint a person who is over the employer’s normal retirement age or over the age of 65 if the employer has no normal retirement age or within 6 months of that age.
Pay and Service Benefits
Those linked to length of service will generally not be allowed.

Exemptions include:

· Benefits linked to length of service requirements of 5 years or less;
· Benefits linked to length of service requirements that mirror statutory   benefits 
 There is also a general exemption -  benefits with service of longer than 5 years will    be exempt only if:

· Awarding the benefit recognises experience, or rewards loyalty and acts as a retention tool or increases or maintains staff motivation; and

· There is a business benefit from the above; and

· The service criterion is applied similarly to all staff whose circumstances are similar.
Retirement
There will be a national default retirement age of 65 and retirement at or above this age will be lawful. However, where an employer has a normal retirement age (NRA) which exceeds this, dismissal before the employee reaches that NRA could amount to age discrimination.
The employee will have a “Right to Request” continuation of work and the employer will have a “Duty to Consider” allowing the employee to work beyond the default age or their own NRA. The right to request only relates to the current job, same contractual hours, etc. 
If an employer wants to retire someone they will need to follow a set procedure known as “planned retirement”. 

If the procedure is not carried out properly the employee can claim unfair dismissal


As this is a termination of employment, schools are advised to seek advice 
from their Personnel Provider. The LA has provided a model retirement 
procedure and schools which adopt and use this guidance can expect 
support from the LA in any litigation or dispute over retirement 
dismissals.

Schools will need to ensure they have systems in place to record age data in order to comply with this requirement and thus ensure the retirement dismissal is fair.                                                                                                                                    
Redundancy
        
 Redundancy selection based solely on age will be unlawful. 

 Redundancy Payments can now be made to a person aged over 65 or under 18,   though theses are still subject to a 2 year service requirement.

Unfair dismissal
Other than in respect of planned retirements, employees over 65 will now be able to make claims of unfair dismissal.
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