CONSULTATION ON THE SCHOOLS FORUMS (ENGLAND) REGULATIONS 2009

Response from Kent County Council and the Kent Schools Forum
Part 1 

ACADEMIES – Kent has a significant number of academies and remains a supporter of the principle, but has concerns over the way that funding-related changes are having an adverse and disproportionate effect on the remaining authority functions and schools

1. The covering letter and accompanying notes state that the regulation changes give effect to the government’s recent legislation and policy developments. We do not accept that there has been any significant change in either legislation or policy that warrants the enforced inclusion of academy representatives on schools forums. Academies are self-managing institutions totally independent of the local authority. Their inclusion in the decision-making process that primarily relates to schools and other bodies that work either within or in close partnership with the authority is inconsistent and inappropriate.

2. Three reasons are given to justify this change. The first is the linkage between the local authority’s formula and the funding of academies. This linkage has always been there and has not changed recently. Only the mechanism whereby DSG is adjusted has changed. Academies are not treated in any way differently to any other similar non-academy school that remains within the LA funded system; their position in terms of the impact of any formula changes will be mirrored in other LA schools and the existing school representation requirements will adequately protect those interests. If the department has any concerns over the potential for authorities to create special formula rules that relate only to academies, this can be dealt with within the school funding regulations.

3. The second reason given is the potentially large numbers of pupils in academies whose needs may not be fully represented. Again this argument is weak in that this is not new, but merely a potential future consequence of policy. There are very few authorities where such a position exists – Kent is close to being one. Even then, Academy status is about a form of independent management, not about a different class of school whose pupils are intrinsically different to other schools. Regulations do not require Forums to have members representing trust schools, or foundation schools (or even voluntary aided schools), so why pick out Academies?

4. However, the Department must not confuse the much wider issue of representing pupils’ needs in academies with the prime role of schools forums. In the context of school funding, forums have very limited decision-making power, relating only to funding formula issues. The local authority is where responsibility sits for the wider range of issues affecting pupils’ needs and academies are not excluded from these services or involvement in the policy formulation of those services, except where statute has formally removed the responsibility from the authority. On formula funding, academies will have their pupils’ needs considered to the same extent as any other school with similar needs. 

5. The third reason given is the impact of funding clawback for pupil exclusions. The same reasons apply as above for disputing this as a significant change. It has long been accepted that permanent exclusion results in a funding adjustment, via a nationally prescribed mechanism. The introduction of the potential for locally determined clawback amounts that must also apply to academy exclusions is but a minor change that in itself does not justify academy representation. Any local rates that could adversely affect academies only can easily be prevented through school funding regulations, eg by prohibiting an academy-only rate, by limiting academy clawbacks to the national rate only, or by requiring any such local proposal to be consulted on with academies’ views having to be being taking into account in the final decision. Otherwise all other similar LA schools views on such proposals will adequately protect the academy position.

6. What Kent would accept as reasonable would be a three-stage approach to this issue:

Stage 1 : an academy observer is optional if academy pupils represent less than 25% of an authority’s relevant pupils (relevant being phase-specific)

Stage 2 :  where academy pupils represent between 25% and 50% of an authority’s relevant pupil population an Academy observer would be a requirement

Stage 3 : where academy pupils exceed 50% of an authority’s relevant pupil population, a minimum of one of full academy member would be required and the proportionality rule would apply.

Part 1 Conclusion.  The re-written regulations do not achieve their stated purpose

Part 2 

Early Years Representation

7. Previously there was no requirement for the Forum to have early years PVI providers represented in the membership, unless it was decided in principle to have non-school members in addition to school representatives. In this case there then had to be both early years PVI representation and 14-19 representation. Kent has had such representation for such time and supports the regulation change to make this compulsory.

8. The accompanying guidance discusses the issue of whether even this change will secure sufficient consideration of PVI interests, especially when the new single funding formula is discussed, and seeks LA views. Kent’s view is that, as noted in the Department’s own notes, the funding for early years provision, even if it all went to PVI providers and none to maintained nursery provision, still represents but a small proportion of the total DSG (for Kent around 4-5%). Unless Forum membership is to be expanded to a totally unmanageable level of say 40-50 members, it would be disproportionate to appoint more than one representative.

9. The argument that the views of the PVI sector only have a minority voice will always be the case, and that position is no different to that of, say the small primary school, that might have only one representative on the Forum. What needs to be borne in mind is that the success and continuous improvement required from the PVI sector is very much in the minds of, and a priority for, the maintained primary school sector whose task and performance is so directly affected by its feeder early years settings. There is therefore no reason to assume that the needs of PVI settings are overlooked or dismissed by other members of the Forum.

10. The notes appear preoccupied with ensuring the needs of the PVI sector are properly considered when agreeing a new single funding formula. We consider that this largely one-off event has nothing to do with the regulations governing the membership and ongoing responsibilities of the Forum. We consider that the guidance already provided on best practice and DCSF expectations for formula development already give sufficient steer to how this process should be conducted. In terms of the formula and its ongoing maintenance, it seems to us inconceivable that an authority would apply a formula (it is the LA not the Forum that determines the formula) that would so constrain the PVI sector that the authority’s duty to secure sufficient and improving outcomes would be impaired. 

Part 2 Conclusion.  The amended regulations affecting early years representation are sufficient and no further regulation is needed.  Adding a requirement to “ have regard to the LA’s duties” would not make any difference to the strength of EY representation. 

Part 3

 Membership to represent localities, rather than school type or phase 

11.  We consider that each LA should be able to decide, with the agreement of its Forum, how schools representation should be achieved. If an authority’s Forum wished to apply geographical or organisational criteria in order to determine representation, this should be allowed to replace or supplement the requirement to secure proportional phase representation.

Part 3 Conclusion.  Kent would welcome greater flexibility in determining the composition and selection of school representatives, but would not seek to make use of such flexibility at present. We can see, however, the potential for this to be a possible helpful option if local partnership working develops further. 
