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The Primary Forum has asked that current arrangements are reviewed by the Funding Forum. This report seeks the Forum’s view on the change options available, namely to either offer higher levels of insurance cover for schools’ legal costs, or meet them centrally from a DSG top-slice.
1 Introduction

1.1 All funding previously held to cover the costs of legal services for schools was delegated to schools under the Fair Funding regulations. This addition to delegated budgets was largely subsumed within the Age-Weighted Pupil Allowances.
1.2 Whilst issues that might potentially lead to legal costs are many and varied, most higher risk situations can anyway be avoided by following the local authority’s advice and standard procedures.  Many elements of specific advice are offered as part of the various Kent Services for Schools buy-back arrangements.
1.3 One of the more common and most significant elements of risk of incurring legal costs and needing legal advice relates to employment issues. Schools wishing to mitigate this risk have the option of purchasing the Premium personnel package services.
1.4 In addition there is available a specific legal advice insurance scheme which covers the cost of the first 5 hours of legal advice in a year as a lower price package deal, with normal hourly rates applicable thereafter. 
1.5 There have reported examples of schools having to pay out legal fees, facing legal challenges and/or incurring costs following a judgement against them. In many of these situations the root cause was a failure to follow LA advice, or other standard good practice guidance. In these situations, other schools that have following that advice or guidance, and have purchased services and avoided legal pitfalls will not be likely to be sympathetic. Neither are they likely to support the use of DSG schools’ funding to ‘bale out’ the affected school.

1.6 Nonetheless the Primary forum has asked that this issue be brought to the Funding Forum’s attention. Primary colleagues, particularly from smaller schools, point to the disproportionate burden on their budgets of meeting unforeseen legal costs. They also have highlighted the differences between Kent’s approach and some other authorities which either meet legal costs centrally, having not delegated the funding, or offer a more comprehensive insurance policy.

2 Options to consider
2.1 There are three main choices that can be considered. 
i) no change, on the basis that schools already have the means to mitigate most significant legal cost risks, and poor management or ill-advised decisions should not be ‘rewarded’ from central funds.
ii) Meet a range of defined costs from a central budget that is created from a top-slice of schools’ delegated budgets or headroom otherwise available

iii) Offer a more comprehensive insurance option, again to cover defined costs. We are not aware of any commercially available policy – this would therefore need to be in-house, with overall risk underwritten by DSG contingency.
In both of options ii) and iii) it would be necessary to require schools to follow certain guidance, or seek specific advice, to qualify for funding support. Therefore totally ‘maverick’ decisions or actions would still go unfunded and fall on an individual school’s budget. This is the case even in those authorities that fund legal costs centrally.

2.2 We are currently collecting data to assess what level of costs schools have been incurring directly, and therefore what level of central budget would be required for option ii). It may not be possible to obtain comprehensive information, given the nature of school delegation, and this will add to the need to be very circumspect in setting a sensible level of central provision.
2.3 If the Forum felt that an improved insurance option needed to be developed, the level of school interest would need to be assessed. It would simply not be feasible, or affordable, to run an insurance offer if only a small number of schools were interested. A scheme quoting premium levels could only be constructed after such an exercise had been carried out.
3 Decision 
3.1 The Forum is asked for its views on whether options ii) or iii) should be further explored.  To implement option ii) from April 2009 would require the indicative rates of school formula budgets previously published to be reduced. Option iii) could probably not be offered any earlier than September 2009.

